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This article discusses how artificial intelligence should not be relied upon to replace the
judgment of a trial lawyer and how it can instead be used to assist diligent lawyers in
considering alternative paths and sources of information to make the best possible decisions for
clients.

In a commentary posted on Oct. 24, 2023, on Law.com, the author warned of the danger posed
by artificial intelligence (Al) displacing the judgment and experience of the trial lawyer: “The
introduction of Al into the core of a trial, where the stakes are high and justice hangs in the
balance, can only be described as a danger to the legal profession.” The trial in question was
the criminal trial of the hip-hop artist Pras Michel, a member of the group Fugees. There, the
convicted defendant Michel filed a motion for a new trial based on the ineffective assistance of
counsel.

According to the commentary, Michel’s trial counsel relied on an Al-generated argument as a
crucial part of his closing argument. Citing the analysis from Politico on the motion for a new
trial, Michel’s new counsel contended that trial counsel’'s closing made “frivolous claims,
misunderstanding the requisite elements, muddling the schemes, and willfully ignoring critical
vulnerabilities in the government’s case.”

Without doubt, this warning is well-taken—but the core question has to focus on how the Al was
used. It is hard to imagine that any lawyer would blindly adopt an Al-generated closing. Al may
be helpful as a tool, but a trial lawyer’s closing is personal. At the end of the case, the trial
lawyer is synthesizing the entirety of the admitted evidence and talking directly to the jurors.

The Michel trial judge is allowing an evidentiary hearing to determine whether the criminal
defendant had been denied effective assistance of counsel, a very high standard to meet. But
even if this Al argument were raised by an unsuccessful litigant in a civil case, suing for
malpractice, there would be multiple hurdles, including an inquiry into the platform used, the
inputs, and the experience and diligence of the trial lawyer. Moreover, there would have to be
some showing that the Al-portion of the closing was wrong, or harmful to the defense—and but
for that insertion, the malpractice plaintiff would have prevailed.

The threshold question would have to be whether an Al-generated portion of the closing was
blindly plugged into a closing or was reviewed and edited by the trial lawyer exercising his or her
knowledge of the facts and law applicable in the case. In many jurisdictions there is an attorney-
judgment rule protecting trial lawyers from malpractice if they chose one of several reasonable
courses of action, even if the path chosen was not the best path. In other words, was Al
“replacing” the lawyer, or was the lawyer using his or her best judgment with some technological
assistance?

To put this Al issue in context, partners regularly rely on associates to conduct computerized
legal research based on word searches in LexisNexis. But before the litigation partner would put
a case or a quote from a case into a brief, he or she would want to read the case to make sure
that the case is on point, helps the claim or defense, and does not introduce an idea that harms
the case.
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An ABA panel recently came to the same conclusion, summarized in one article as “Trusting a
generative artificial intelligence program like ChatGPT to write legal briefs is like trusting a

young law firm associate. Both need close supervision by more senior lawyers.” Lawyers must
take responsibility for “supervising” Al, ABA News, Sept. 25, 2023.

This point was made by Judge Castel in Mata v. Avianca, 1:22-cv-01461, (S.D.N.Y., June 22,
2023) in which the court imposed sanctions on the lawyers who submitted a brief with “fake
cases.” The decision, however, is not an indictment of the use of Al in litigation. Rather, the
court expressly recognized that “if the matter had ended with respondents coming clean about
their actions shortly after they received the defendant’s March 15 brief questioning the existence
of the cases, or after they reviewed the court’s orders of April 11 and 12 requiring production of
the cases, the record now would look quite different.” The sanctions were imposed, not because
of a mistake, but because the lawyers “continued to stand by the fake opinions after judicial
orders called their existence into question.”

As far as the broader issue of using Al as a tool, the Mata court noted that this was an
acceptable use of a new technology to aid good lawyers: “In researching and drafting court
submissions, good lawyers appropriately obtain assistance from junior lawyers, law students,
contract lawyers, legal encyclopedias and databases such as Westlaw and LexisNexis.
Technological advances are commonplace and there is nothing inherently improper about using
a reliable artificial intelligence tool for assistance.”

Al should not be relied upon to replace the judgment of a trial lawyer, but it can be used

to assist the diligent lawyer in considering alternative paths and sources of information to make
the best decisions for his or her client. In this competitive world, clients demand—and deserve—
efficiency from their lawyers, including the appropriate use of emerging technologies. Al is not a
substitute for an experienced trial lawyer; but it should be one of the arrows in his or her

quiver that can be effectively employed, along with experience, skill, instinct and judgment.
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