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On August 20, a federal judge issued a nationwide injunction blocking the FTC’s proposed non-
compete clause rulemaking that had been set to go into effect today. Had it gone into effect
(and it may still at some point, as the FTC is “seriously considering” an appeal), the proposed
rulemaking would declare most non-compete clauses an unfair method of
competition. However, its definition of non-compete clauses “does not categorically prohibit”
non-disclosure agreements (NDAs) that the FTC found “do not impose the same burden on
competition as non-competes.” Indeed, the FTC explained that “nothing in the final rule
prevents employers from entering new NDAs with workers.”

Yet the enforcement community – and soon perhaps the antitrust enforcement community –
has its sights on NDAs for another reason that the business, bar, and compliance communities
should take note of. 

In late July, the Consumer Financial Protection Bureau (CFPB) (headed by former FTC
Commissioner Rohit Chopra) issued a Circular “to remind regulators and the public” that
CFPB-regulated businesses that “require their employees to enter into broad confidentiality
agreements that do not clearly permit communications with government enforcement
agencies or cooperation with law enforcement risk” violating bars against whistleblower
discrimination and can also undermine the government’s ability to enforce the law. Specifically,
the CFPB argues that whistleblower protections contained in its Consumer Financial
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Protection Act (CFPA) prohibit employers from terminating or “in any other way discriminat[ing]
against” employees covered by the statute for engaging in whistleblower activity. 

Since December 2020, the Criminal Antitrust Anti-Retaliation Act (CAARA) has provided
whistleblower protections for employees who report criminal antitrust violations. CAARA
generally prohibits employers from “discharg[ing],” “threaten[ing], or “in any other manner
discriminat[ing] against” employees who provide the federal government with information
relating to violations of Section 1 of the Sherman Act, another criminal violation committed in
conjunction with a violation of Section 1, or DOJ’s investigation into the potential antitrust
violation. If OSHA finds the employer violated CAARA, it can order the employer to pay lost
wages, put the employee back to work, restore benefits, and pay litigation costs and attorney
fees. See 15 U.S.C. § 7a-3(c). 

The CFPB contends that discrimination, in context of its and other whistleblower statutes,
broadly prohibits employers from actions that “prevent or dissuade employees from
whistleblowing or to punish them for whistleblowing.” Likewise, last year, the FTC published an
analysis maintaining that confidentiality and non-disclosure agreements that chill individuals’
willingness to speak voluntarily with FTC staff “are contrary to public policy and therefore void
and unenforceable.” 

So what, in the CFPB’s view, should employers be careful to avoid? 

The CFPB’s stance is that employers should avoid clauses that employees perceive – or
misperceive – as a threat against reporting information or cooperating in a government
investigation. That risk is heightened if an employer proposes an NDA in connection with an
internal investigation. Instead, the CFPB suggests ensuring agreements expressly permit
both communicating and cooperating with the government.  

Employers eyed by competition enforcers should expect similar scrutiny, and draft NDAs to
avoid employees’ misconceptions and anticipate regulators’ skepticism. 

https://www.whistleblowers.gov/statutes/caara
https://www.ftc.gov/system/files/ftc_gov/pdf/Formal-Analysis.pdf


Related People

James W. Attridge

Related Services

Antitrust

To subscribe to our publications, click here.

TAGS

regulatory

https://www.axinn.com/en/people/James_Attridge
https://www.axinn.com/en/people/James_Attridge
https://www.axinn.com/en/services/practices/antitrust
https://www.axinn.com/en/subscribe-to-publications
https://www.axinn.com/en/insights?bpt=6201


News & Insights

GCR Live: Law Leaders Global 2025

SPEAKING ENGAGEMENT ANTITRUST

Evidence for Trial Lawyers: Motions, Introducing Evidence, and Objections

SPEAKING ENGAGEMENT INTELLECTUAL PROPERTY

NYC Bar Trade Secrets Symposium 2024: Navigating the Law of Trade Secrets and
Restrictive Covenants

SPEAKING ENGAGEMENT INTELLECTUAL PROPERTY

Stakeholders 24th Annual CYOC Career Development Conference

SPONSORSHIP

IAM Connect Patent Policy and Litigation Conference 2024

SPEAKING ENGAGEMENT INTELLECTUAL PROPERTY

CompLaw 33rd Annual Advanced EU Brussels Conference

SPEAKING ENGAGEMENT

AIC General Counsel Day 2024

SPEAKING ENGAGEMENT ANTITRUST

ALM General Counsel Conference East 2024

SPEAKING ENGAGEMENT ANTITRUST

Global M&A Antitrust Outlook: Trends Shaping Enforcement Strategies

SPEAKING ENGAGEMENT ANTITRUST

Navigating Global Politics: The Future of Antitrust Merger Policy and Foreign Direct
Investment (FDI)

WEBINAR ANTITRUST

© 2024 Axinn, Veltrop & Harkrider LLP. All Rights Reserved

https://www.axinn.com/en/insights/event/gcr-live-law-leaders-global-2025
https://www.axinn.com/en/insights/event/evidence-for-trial-lawyers-motions-introducing-evidence-and-objections
https://www.axinn.com/en/insights/event/nyc-bar-trade-secrets-symposium-2024-navigating-the-law-of-trade-secrets-and-restrictive-covenants
https://www.axinn.com/en/insights/event/stakeholders-24th-annual-cyoc-career-development-conference
https://www.axinn.com/en/insights/event/iam-connect-patent-policy-and-litigation-conference-2024
https://www.axinn.com/en/insights/event/complaw-33rd-annual-advanced-eu-brussels-conference
https://www.axinn.com/en/insights/event/aic-general-counsel-day-2024
https://www.axinn.com/en/insights/event/alm-general-counsel-conference-east-2024
https://www.axinn.com/en/insights/event/global-manda-antitrust-outlook-trends-shaping-enforcement-strategies
https://www.axinn.com/en/insights/event/navigating-global-politics-the-future-of-antitrust-merger-policy-and-foreign-direct-investment-fdi

